
 

   
 

SPECIAL        
PUBLIC NOTICE 

 
 
Dated:  August 15, 2000 
 

UPDATE OF THE JUNE 26, 2000 PUBLIC NOTICE CONCERNING  
THE INJUNCTION FOR THE CACTUS FERRUGINOUS PYGMY–OWL 

 
 The U.S. Army Corps of Engineers has decided to extend the suspension of the "replacement permits" for 
Nationwide Permit (NWP) 26 within the enjoined area described below.  The suspension will last from August 
7, 2000 until the relevant provisions of the subject settlement agreement are fully implemented or settlement 
negotiations are terminated within the geographic scope of the court injunction. 
 The text of the June 26, 2000 Special Public Notice (see below) more fully explains the court order and 
injunction that led to the subject settlement negotiations.  Except for the two places where the August 7, 2000 dates 
have been changed, the June 26, 2000 Special Public is still in full force and effect. 
 On October 8, 1999, a court order was entered by the United States District Court (Court), District of Arizona 
that enjoined the U.S. Army Corps of Engineers (Corps) from authorizing any further activities under Nationwide 
Permits (NWPs) 13 "Bank Stabilization," 14 "Road Crossings," and 26 "Headwaters and Isolated Waters Discharges" 
within the range of the endangered cactus ferruginous pygmy-owl (Glaucidium brasilianum cactorum).   Therefore, as 
of October 8, 1999 no discharge of dredged or fill material, regardless of how small, can be authorized under the 1996 
NWPs 13, 14, or 26 within the geographic scope of this order. 
 The court entered a second order on November 10, 1999, which clarified the geographical scope of the 
injunction.   First, the geographic scope includes all designated critical habitat of the cactus ferruginous pygmy-owl 
(pygmy-owl).  Within Arizona, designated critical habitat for the pygmy-owl occurs in Maricopa, Cochise, Pima and 
Pinal Counties.  More detailed information concerning the location of critical habitat for the pygmy-owl can be found 
in the July 12, 1999 Federal Register Notice (64 Fed. Reg. 37419).  Second, within Pima and Pinal Counties, the 
injunction applies to all land with an elevation lower than 4,000 feet, excluding tribal land, and excluding the 
"Tucson Urban Area".   The "Tucson Urban Area", set by the Court for the purposes of this injunction, is currently 
defined as the area south of River Road, west of Harrison Road, north of Irvington Road, and east of Interstate 10.  
Please note that the Court's definition of the "Tucson Urban Area" is different than the description of the “Tucson 
Urban Area" contained in the March 2000 guidance from U.S. Fish and Wildlife Service, entitled "Recommended 
Guidance For Private Landowners Concerning the Cactus Ferruginous Pygmy-Owl."    
 On March 9, 2000, the Corps issued the “replacement permits” for NWP 26.    These "replacement permits" 
modified 6 existing NWPs and issued 5 new NWPs.   The 6 modified permits are NWPs 3, 7, 12, 14, 27, and 40.  The 5 
new permits are NWPs 39, 41, 42, 43, and 44.  The parties to the litigation referenced above disagreed as to whether 
the 11 “replacement permits” were subject to the injunction issued by Court.   To expedite resolution of this issue, the 
parties are attempting to negotiate a settlement agreement.  To allow time for the negotiation to proceed, the Corps 
has agreed to temporarily suspend implementation of the 11 "replacement permits" for 60 days, from June 7, 
2000 to August 7, 2000 until further notice, within the geographic scope of the injunction.  
 Therefore, effective immediately, the Division Engineer hereby gives notice that all of the "replacement 
permits" (NWPs 3, 7, 12, 14, 27, 39, 40, 41, 42, 43, and 44) are temporarily suspended within the geographic scope of 
the injunction (described above), including non-notifying replacement permits.  All "replacement permits" and all 
other NWPS are fully in effect everywhere outside of the geographic scope of the injunction.   The decision to re-
instate the replacement permits or to extend the suspension after August 7, 2000 until further notice will be publicly 
noticed.  The Corps' goal is to re-instate the 11 "replacement permits" within the enjoined areas as soon as possible.  
The injunction for the 1996 NWPs 13, NWP 14, and NWP 26 is anticipated to remain in effect longer than the 
injunction for the "replacement permits" to enable the Corps to complete the court ordered NEPA documentation and 
programmatic consultation under the Endangered Species Act.   
 For additional information concerning legal matters contact John Gleason at (805) 641-0965.  For regulatory 
program matters contact Robert J. Dummer at (602) 640-5385x224.  This public notice, and any subsequent changes, 
will be posted on the Los Angeles District Regulatory Programs' web page at www.spl.usace.army.mil/co/co5.html. 
 This public notice is issued by the Chief, Construction-Operations Division. 


